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FUGITIVES FROM JUSTICE=PURLOINING OF THE 
JEWELS OF THE PRINCESS OF ORANGE. 

Our readers, we dare say, are already apprised of the charge 
publicly alleged against a foreigner residing in the city of New 
York, of having purloined jewels, diamonds, &c. of immense 
value, belonging to her royal highness the princess of Orange. 
We propose to lay before our readers the proceedings that 
have been had respecting this matter, because we consider it 
important that the law relating to those who escape from jus- 
tice in foreign countries, and flee to the United States under 
the idea of finding security here, should be as well known and 
as extensively promulgated as possible. 

It seems, that a writ of Aadeas corfius was duly allowed and 
directed to the keeper of the city prison, commanding him to 
bring before the Recorder of the City, the body of the accused, 
viz. Carrara, alias Constant Polari; and to return the cause of 
his imprisonment and detention. The following return to this 
writ, and all the remainder of the proceedings, we give as we 
find them in the New York Commerciai Advertiser. 

I, George B. Thorp, keeper of the city prison, &c., in the 
City of New York, in obedience to the command of the annex- 
ed habeas corpus, do certify and return, that before the coming 
of the said writ of the people of the state of New York, to me 
directed, Carrara alias Constant Polari was taken, and at the 
receipt of the said writ of habeas corpus, was detained by me, 
under and by virtue of a certain commitment of which the 
annexed is a true copy, and I do further certify and return, that 
since the service of the said writ of habeas corpus, under and 
by virtue of a mandate of his excellency Enos T. Throop, 
Governor of the state of New York, bearing date the twenty- 
ninth of August now last past, annexing a certain letter of his 
excellency Edward Livingston, Secretary of State of the United 
States, and a requisition of his excellency the Chevalier Bauge- 


man Huygens, the accredited minister of the Netherlands, near 
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the United States, of which the annexed are copies, I have, in 
obedience to the said mandate, delivered the said Carrara alias 
Constant Polari into the custody of the said minister, as by the 
said mandate I am commanded. 

Given under my hand and seal this second day of September, 

one thousand eight hundred and thirty-one. 
GEO. B. THORP. (L. 8.) 

By an arrangement between the counsel, the person of Polari 

was produced before the Recorder, to the end that the validity 
of the Governor’s mandate might be considered. To the re- 
turn made by the keeper of the city prison as above set forth, 
was attached a copy of the warrant of commitment, under the 
hand and seal of James Hopson, one of the police magistrates, 
in due form of law, which commitment stated, that Polari stood 
charged before him “ on the oath of Chevalier Huygens, envoy 
extraordinary — minister plenipotentiary, &c. of the King of 
the Netherl: een concerned as supposed, in feloniously 
stealing site g, and carrying away a large quantity of jewel- 
lery, of the value of several hundred thousand dollars, consist- 
ing of diamonds, pearls, emeralds, precious stones, &c. the 
property of the prince and princess of Orange, and having 
fled to this city, with a part thereof, and which was here found 
on the said Carrara alias Constant Polari.’’ 

To the return of the keeper of the city prison was also at- 
tached a letter under date of the 9th of August, 1831, from 
Chevalier Huygens, as minister of the king of the Netherlands, 
to Governor Throop; another letter under date of 24th August, 
1831, from the Hon. Edward Livingston, the Secretary of State 
of the United States to Governor Throop; and the mandate 
of the latter, which bore date on the 29th of August, 1831. 
The following are copies of the letters and mandate :— 

I, Copy of the Letter of Chevalier Huygens to Governor 
Throop. 
New York, August 9, 1831. 

Sir—The Revised Statutes of this state (1 volume, page 164) 
authorise your excellency to deliver over to Justice any person 


found within this state, who shall be charged with having com- 


mitted, without the jurisdiction of the United States, a crime 


of the character exhibited by the accompanying documents. 
Such delivery to be made on the requisition of the duly autho- 
rised minister of the government within the jurisdiction of 
which the crime shall be charged to have been committed, on 
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the premaectios of such evidence of the ¢ wilt of the person so 
charged as would be necessary to justily bis apprehension and 
commitment fos (rial had the crime charged been committed 
in this state. 

As the accredited minister of his majesty the King of the 
Netherlands, near the United States, I would respectfully beg 
leave to present lo your excc llency the accompanying corres- 
pondence now in progress with the government of the United 
States, and the depositions taken before the police of the City 
of New York against one Constant Polari otherwise called 
Carrara, accused of an extensive larceny. committed on the 
property of his royal highness the prince of Orange, and to 
solicit of your sxcellency the benefits of the provisions of the 
said statutes, in order that the accused may be tried where 
greater facilities as to proof are to be had of the felony com- 
mitted and of the identity of the articles found upon the ac- 
cused, than can by any possibility be furnished to the courts of 
this country from abroad, 

I have the honor to be, with high consideration, your Excel- 
lency’s most ob’t. _ 

»-D. E. W. BAUGEMAN HUYGENS. 

His Excellency het 1 ‘hroop, 

Governor of the State of New York. 
II. Copy of the Letter from the Hon. Edward Livingston to 
Governor Throop. 
Montgomery-Place, August, 24, 1831. 
The Secretary of State of the United States to his Excellency 
the Governor of the State of New York. 

Sir—On the 9th instant] had the honor to address an official 
note to your excellency, stating in substance that the Chevalier 
Baugeman Huygens, Minister Plenipotentiary of his Majesty, 
King of the Netherlands, had applied to the general govern- 
ment for the delivery of a certain person, named Polari, charg- 
ed with having stolen jewels to a large amount, the property 
of her royal highness, the Princess of Orange, at Brussels, in 
the kingdom of the Mithetanda: and that the President, on 
the opinion of the Attorney General of the United States and 
the head of this department, had determined that it was not 
within any of the constitutional powers of the general govern- 
ment to comply with the said request, but that the power was 
one that could only be exercised by the state authorities in all 
cases not provided for by treaty s—and at the request of the 
Chevalier Huygens, a copy of the corres po ndence between the 
Minister of the Netherlands and the department, was annexed 
to the letter. By some accident this note, with the inclosure, 
appears not to have been received by you; and, at the request 
of Chevalier Huygens, I now take the liberty of repeating that 
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it is the decided opinion of the President that in this case he 
has no constitutional power to order the prisoner to be deliver- 
ed to the agent or minister of the King of the Netherlands, but 
that it is one which in proper cases can only be exercised by 
the state authority. I write by this mail to. the chief clerk in 
the Department of State, to enquire by what chance or neglect 
it was that the letter and papers were not sent to your Excel- 
lency. 

I have the honour to be, very respectfully, 

Your most ob’t serv’t. 
EDW. LIVINGSTON. 
To his Excellency Enos T. Throop, 
Governor of the State of New York. 
III. Copy of the mandate of his Excellency Governor Turoop, 
for the delivery of Polari, to Chevalier Huygens: 


ENOS T. THROOP, Governor of the State of New York, to 
the Sheriff of the City and County of New York, and to the 
Keeper of the City Prison of the said city. 

Whereas it is represented to me that a person is now in your 
custody by the name of Constant Polari, otherwise called Car- 
rara, charged with the crime of having in the fall of the year 
1829, at the Court of the King of the Netherlands, been con- 
cerned in feloniously taking, stealing and carrying away a large 
quantity of jewelry, of the value of several hundred thousand 
dollars, consisting of diamonds, pearls, emeralds, precious 
stones, &c., the property of the Prince and Princess of Orange. 
And whereas it is the desire of the Government of the Kingdom 
of the Netherlands, made known to me by the Chevalier 
Baugeman Huygens, Minister Plenipotentiary of his Majesty, 

the King of the Netherlands, that the said Constant 
L.S. Polari be placed within its jurisdiction, to answer ac- 

cording to the laws and justice of the said Kingdom, 
for his supposed offence ; and it has been made known to me 
by the proper authorities of the Government of the United 
States, that the said Chevalier Baugeman Huygens is such 
minister of his said Majesty, duly accredited by the said 
Government, and that he has applied to the said Government 
for the delivery of the said Polari, and that the President of 
the United States had determined that it was not within any 
of the constitutional powers of the General Government to 
comply with the said request, but that the power was one that 
could only be exercised by the state authorities in all cases not 
provided for by treaty; and the said Chevalier Baugeman 
Huygens has demanded of me, in pursuance of the laws of this 
state, that I should deliver the said Constant Polari into his 
custody, for the purpose aforesaid. And whereas the said 
Constant Polari has been duly examined, and evidence of his 
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guilt been taken on oath by and before James Hopfison, Esquire, a 
Police Justice for the city of New York, in the manner prescribed 
by law, and in conformity with those rules and principles of 
law, which govern cases of felony, punishable by death or im- 
prisonment in the State Prison, committed within this State 
preparatory to the commitment of a supposed offender for 
trial, and the said examination and proof being submitted to me 
and duly considered, satisfy me that the said larceny has been 
committed, and that there is probable cause to believe that the 
said Constant Polari is guilty thereof. 

Therefore in virtue of the authority vested in me by the con- 
stitution and laws of this state, you are hereby commanded 
forthwith to deliver the said Constant Polari inte the custody 
of the said Chevalier Baugeman Huygens, to the end that he 
may be placed under the jurisdiction of the said kingdom of 
the Netherlands, to be dealt with for his said supposed crime, 
according to the laws and justice of the said kingdom. 

A letter from the Secretary of State of the United States 
addressed to me on this subject, together with the demand 
of the said Chevalier Baugeman Huygens, are hereto attached. 

Given under my hand and the privy seal of the state of New 
York, this twenty-ninth day of Agust, in the year of our Lord 


one thousand eight hundred and thirty-one. 
E. T. THROOP. 


There were also other important documents and proofs sub- 
mitted to the Recorder ; but he only noticed those which were 
taken in the Police, prior to the mandate of the Governor, and 
rejected all other, or subsequent proof. 

We are now prepared to give the opinion, which we shall 
do at length, thinking we are justified in so doing, by the im- 
portance of the subjects considered, and by the learning by 
which they are illustrated. 

There were also other important documents and proofs sub- 
mitted to me on the argument, but whether those had been laid 
before his Excellency Governor Throop did not appear, nor 
were they attached to the return. I have only noticed those 
which were taken in the Police prior to the mandate of the 
Governor, and rejected all other, or subsequent proof. 

The Counsel for Polari urged the following objections to the 
validity of the Governor’s mandate : 

Ist. That there is no judicial evidence to show that Chevalier 
Huygens was the authorized agent of the King of the Nether- 
lands, to demand the surrender of Polari. 

2d. That there is no Indictment against Polari for the al- 


leged felony, nor any regular proof that a felony had been com- 
mitted by him. 
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3d. That if such felony had been committed by Polari, yet, 
inasmuch as he had brought the stolen property, or a part 
thereof, into our State, he had violated our local laws, and was, 
consequently, first amenable to our jurisdiction—our legislature 
having made it acrime in any thief to bring the stolen property 
into our State, no matter from what place or country—See 2d 
vol. Rev. Laws, p. 698, sect. 

Lastly. That the right to surrender any person, even a crimi- 
nal, to a foreign government, is confic led exclusively to the 
treaty making power, and, consequently, such right does not 
belong to a State. 

I shall examine the objections in the order in which they 
were raised and discussed in the very able arguments which 
were pressed upon my consideration by the learned Counsel on 
both sides. 

First. Itis objected that there is no judicial evidence to show 
that Chevalier Huygens was the authorised agent of the King 
of the Netherlands, to demand the surrender of Polari. 

The answer to this objection is, that Chevalier Huygens is 
the accredited Minister of the King of the Netherlands at our 
Government. He represents his Sovereign. Our Government 
has recognized him as such representative, and made known 
according to law and the usages of nations, that he is the re- 
presentative and Minister of the King of the Netherlands. We 
are bound, therefore, to treat him accordingly, and to presume 
that he acts in the premises by the authority of his Govern- 
ment. 

In the case of Polari there can be no doubt that the requisition 
is made by authority of his Government. Polari admits him- 
self to be a su byect of the King of the Netherlands. Judicial 
proceedings are had in Br ussels, where the theft was committed, 
to establish the felony—these proceedings are authenticated 
and transmitted to the Minister in this country, in his official 
character. A special description of the various diamonds, 
jewels, pearls, &c. are sent to him by his Government. He is 
instructed to give publicity thereto, to give rewards for the re- 
covery thereof, and for the apprehension of the offenders. He 
has made all this known officially, to the Government of the 
United States. The General Government has recognized his 
application and referred him to the State authorities. 

There can, therefore, exist no doubt, that the Chevalier 
Huygens is, and ought to be considered as the person duly 
authorized by his Government, to demand the surrender of 
Polari. 

This objection is therefore overruled. 

Second. It is objected, that there is no Indictment against 
Polari for the alleged felony, nor any regular proof that a felony 
had been committed by him. 
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As to the first branch of this objection, that there is no In- 
dictment against Polari, it may well be replied, that under the 
provision in our National Constitution, which provides that 
“A person charged in any State with treason, fe lony, or other 
crime, who shall flee from justice, and be found in another 
State, shall, on demand of the executive authority of the State 
from which he fled, be delivered up, to be removed to the 
State having jurisdiction of the crime,’’—Article 4th, sect. 2, 1 
vol. Rev. Laws, page 18, 

No Indictment is necessary. An affidavit made before a 
Magistrate of the State or Territory where the offence is com- 
mitted, is sufficient. See Act of Congress, 12th Feb. 1793. 
Ist Gray’s Dig. page 68, sect. 34. 

If the surrender is to be made to a foreign Government, in 
many Governments the proceedings are not by Indictment—a 
Grand Jury is unknown. In the preseut instance a felony is 
charged in a Judicial tribunal, by a public officer, without the 
intervention of a Grand Jury. Criminal accusations are made 
in Holland and in many other countries in Europe, without 
any Indictment ever being preferred. An Indictment is un- 
known to their laws. See sect. 32 of the Code Criminal, page 
504 of the French Code now in force in Holland. Also see 
section 133, page 518. 

If, therefore, we have bound ourselves by our own statutary 
provisions to surrender fugitives from justice, from foreign 
countries, we cannot require an Indictment to be produced as 
evidence against the offender, when an Indictment is wholly 
unknown in those countries, 

As to the second branch of the objection, that is, that there 
is no regular proof that a felony has been committed by Polari. 
Under the statute of our State, Ist vol. rev. laws, page 164, sec. 
10, which will be referred to more at large hereafter, it is de- 
clared that “It shall be the duty of the Governor to require 
such evidence of the guilt of the person so charged, as would 
be necessary to justify his apprehension and commitment for 
trial, had the crime charged been committed within this State.” 

As has been before observed, it does not appear by the return 
to the Aadbeas corfius, or otherwise, what was the exact nature 
and extent of the evidence upon which the Governor acted, in 
making his mandate for the surrender of Polari. 

The warrant of commitment by Justice Hopson was before 
him. So was the examination of Polari in the Police office; 
and the evidence of his guilt taken under oath by Justice Hop- 
son.—The Governor in his mandate says “ the said examination 
and pfiroof,’ was submitted to him, and was by him duly con- 

sidered, and satisfied him that the larceny had been committed, 
and that there was probable cause to believe that Polari is 
guilty thereof: I am bound, under the return and mandate, to 
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presume that the Governor had ample proof, to bring the case 
within the statute, and to make it his duty to exercise the ex- 
ecutive discretion with which he is clothed. If there had been 
any doubt upon this subject, the learned counse] of Polari would 
unquestionably have applied for a certiorari, calling upon the 
Governor to lay before the Recorder, upon. the return of the 
habeas corpus with the mandate, the evidence upon which the 
mandate was founded. 

In all criminal cases, as in the ordinary case of a commit- 
ment of a supposed offender, if the evidence upon which it is 
founded, be required, to decide upon the regularity of the com- 
mitment, or whether bail may be taken, and the like—the 
regular course is to sue out a writ of certiorari directed to the 
committing magistrate, requiring him to return the evidence 
upon which he has acted to the officer, who allowed the habeas 
corpus. This brings the person of the prisoner and the whole 
matter before such officer, who either recommits, bails, or dis- 
charges altogether, This course would, no doubt, have been 
pursued by the learned Counsel, if they had deemed it expe- 
dient to have reviewed the evidence of the guilt of Polari, under 
which the Governor acted in issuing his mandate. I do not 
mean to say that a certiorari in the present case could have 
been allowed, or if allowed would have availed the party, be- 
cause if the surrender of a fugitive from justice be exclusively 
an executive duty, then it may well be doubted whether by any 
means known to our constitution, the judicial, or even the le- 
gislative authority, could interfere. 

It might be sufficient to say that I am bound to conclude 
that the Governor had before him full evidence to justify the 
surrender of Polari, acting under and in obedience to the posi- 
tive statutory laws of the State. If the same evidence was laid 
before him as was submitted to me on the argument, there can 
be no question upon the subject. 

The Governor in his discretion is to surrender a fugitive 
from justice, provided he has such evidence of the guilt of the 
fugitive as would, if the offence had been committed here, 
justify his afprehension and commitment for trial. 1 Rev. Laws, 
page 164. 

Now what is the evidence bearing upon Polari? 

1. The judicial annunciation in the tribunal of the Nether- 
lands that the felony in question had been committed. 

2. A special description of all the diamonds, jewels, precious 
stones, &c. forwarded to the Minister of that country, and by 
him deposited in the office of the Secretary of State of the 
United States, at Washington, and promulgated through our 
Custom Houses and public prints. 

3. The affidavit taken before a Police Magistrate in the city 
of New York of Madam Huygens, the wife of the Minister, 
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who identifies a part of the stolen property, and deposes posi- 
tively that she has seen them in the possession and worn in 
public by the Princess of Orange. 

4, The deposition of the Minister of the Netherlands taken 
before Justice Hopson, stating the felony and involving Polari 
therein, he having been found in possession of a part of the 
stolen property amounting to about $100,000. 

5. Proof under the oath of the Minister of the Netherlands, 
of Thomas Morris, the Marshal for the Southern District of 
the State of New York, of John C. Zimmerman, Consul of the 
Netherlands, of Jacob Hays, High Constable of the city of New 
York, that the said Polari was detected with this property— 
And in his examination in the Police Office on the 2d of Aug. 
1831, he refused to give any account how he came by the 
property; and upon the Police Magistrate asking, “ Are you 
willing to answer any questions how you came in possession of 
these jewels, &c. taken from you and your house,” answered, 
“ It is not your business.” 

By the oath of George B. Raymond, one of the city marshals, 
taken in the presence of Polari on the 23d of August, 1851, it 
appears that he, Polari, said that he had bought the jewels, 
&c. of “an officer in the garden of the Palais Roy al, in Paris.” 
Afterwards, that he had purchased them at Brussels. Subse- 
quently, that he would not explain where he got them. 

And finally, he Polari, admitted, that the jewels which had 
been taken from him, were not one sixteenth part of what he 
had. That he received them. That his wife, of rather the 
woman he kept, had betrayed him. “ That she knew all about 
them-—namely, the secret. But that he was not the thief.” 

It is a settled rule of criminal law, that if a person be found 
in possession of stolen property, he must render a reasonable 
account how he came by it, or in judgment of law he is the 
thief. The reason of this rule is, that if it were not so, then no 
thief could be convicted, unless some witness actually saw the 
theft committed. 

Under this well established rule of law, that is, that if a per- 
son be found in possession of stolen property, he must render 
a reasonable account how he came by it, or answer to the laws, 
there can be no doubt that Polari was liable to arrest and com- 
mitment for trial for the alleged offence, and consequently fell 
within the provisions of the statute before referred to. 

Third. It is objected, that if such felony had been committed 
by Polari, yet inasmuch as he had brought the stolen pro- 
perty, or a part thereof, into our State, he had violated our 
local Jaws, and was consequently first amenable to our juris- 
diction, our legislature having made it a crime in any thief to 
bring the stolen property into our State, no matter from what 
place or country. See 2d vol. Rev. Laws, page 698, sec. 4. 

VOL, IlI—NO, XI. 51 
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It is undoubtedly true, that if a person commits a crime in 
one State or country, and flies to another State or country, 
and there commits another crime, the State or country to 
which he has fled, and against which he has offended, is not 
bound to give him up to the State or country from which he 
fled, but has a perfect right to punish the offender for his of- 
fence against the State or country in which he was last found, 
and against whose laws he last offended. 

The State or country where he first offended, was in some 
default or neglect in permitting the criminal to escape and 
renew his crimes elsewhere, and the sovereign last offended, 
has a right to vindicate and enforce his own laws before he as- 
sists his neighbours. 

In pursuance of this rule, the practice in the United States 
has always been, that if a crime be committed in one of our 
sister States, and the offender flies to another State, and there 
commits a crime, the latter state retains jurisdiction of his per- 
son, and punishes him for this last crime, although our Federal 
Constitution declares, that “a person charged in any State 
with treason, felony, or other crime, who shall flee from justice, 
and be found in another State, shall, on demand of the execu- 
tive authority of the State from which he fled, be delivered up, 
to be removed to the State having jurisdiction of the crime. 
Vide Cons. U. States, Art. 4. Sec. 2. part. 2. 1 vol. Rev. Laws, 
p- 18. This clause in the Constitution must be construed in re- 
ference to the rights of the State making the demand, and of 
the State upon which the demand is made. And as each State 
has the same right to punish crimes against its own laws, the 
State which first gets possession of the person of a criminal, 
will in such causes first avenge its own wrongs. 

It is urged on the one side that the Executive may in his 
discretion surrender to another jurisdiction an offender against 
its laws, and, therefore, that he may rightfully surrender 
Polari, notwithstanding that his bringing the stolen property 
in question into our State may be an offence against our laws. 
On the other side, it is urged that Polari, by bringing in such 
stolen property, has offended against our laws, and therefore 
must be detained to answer for his offence here, and conse- 
quently cannot be surrendered under ,the mandate of the Go- 
vernor. 

Without deciding that question, it is sufficient to say, that 
the Revised Statutes of our State, which first made it an offence 
to steal in a foreign country, and afterwards bring the stolen 
property into the State, went into effect on the Ist Jan. 1830. 
That statute declares that every person who shail feloniously 
“ steal the property of another in any other State or country, 
and shall bring the same into this State, may be convicted and 
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punished in the same manner as if such larceny had been com- 
mitted in this State. 2 Rev. Laws, p. 693. § 4. 

It is obvious that the steading as well as the dringing into 
the State, must take place since the Ist. Jan. 1830, to bring 
the offence within the statute, and consequently as the theft in 
the present instance was committed in the fall of 1829, our 
State has no jurisdiction in the matter. 

The third objection to the mandate of the Governor is there- 
fore overruled. 

The fourth and last objection is, that the right to surrender 
any person, even a criminal, to a foreign government is con- 
fided exclusively to the treaty-making power, and consequently 
such right does not belong to a state. 

This objection has been chiefly relied upon by the Counsel 
of Polari, and has been chiefly resisted by the Counsel who 
have supported the mandate of his Excellency, the Governor. 

The counsel for Polari have insisted that it belongs exclu- 
sively to the treaty-making power to provide for the surren- 
der of persons, even criminals, to a foreign tribunai; and the 
counsel on the other side, insist that by the law of nations, 
independently of the act of our State Legislature, the Govern- 
or is authorised, and that it is his duty to surrender Polari to 
the government of the Netherlands. 

There can be no doubt that if it be true, as the counsel of 
Polari contend, that the right to surrender a criminal depends 
entirely on the treaty-making power, then Polari cannot be 
surrendered under the law of our state. The Constitution of 
the United States is decisive on this matter. It declares that 
“ no state shall enter into any treaty, alliance, or confederation.”’ 
Vide Constitution, Art |. sec. 10. If this provision be deemed 
an affirmance of the articles of the confederation, then it might 
well be doubted whether any state could pass reciprocal laws 
with a foreign country for the surrender of criminals. Be- 
cause the 6th article of the confederation declares that “ No 
state without the consent of the United States in Congress 
assembled, shall send any embassy to, or receive any embassy 
from, or enter into any conference, agreement, alliance or treaty, 
with any King, Prince or State.’ 

But it is contended by the counsel against Polari, that by 
the law of nations, and also by the law of the state of New 
York, the Governor is bound to issue his mandate for the sur- 
render of Polari, and that no judicial authority can rightfully 
interfere therewith. 

I have been called upon by the learned Counsel on both sides 
to examine with care the very able opinions which have been 
given by different jurists upon this subject, and also the prin- 
ciples and practice adopted by the United States. I shall state 
briefly the result of these examinations, and confine my opinion 
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within what I deem to be my duty, acting under our own local 
laws. 

Chancellor Kent, in the case of ei 4 John. Ch, 106— 
114, adopts the broad ground that “it is the law and usage of 
nations, resting on the plainest principle s of justice and pub- 
lic utility, to deliver up offenders charged with felony and other 
high crimes, and fleeing from the country in which the crime 
was committed to a foreign and friendly jurisdiction.” He 
refers, in support of this opinion, to Vattel, Grotius, and most 
other writers on the law of nations, and also to decisions at 
Common Law. Ibid. pp. 109, 112. Chancellor Kent also 
holds that * there is an ig in the habeas corfius act which con- 
trouls the afifilication of this general law,” and that the 27th 
Article of the Treaty of 1794, between the United States and 
Great Britain, which provides for the surrender of criminals 
charged with murder or forgery, is only “ declaratory of the 
Law of Nations.” Ibid. 112,113. This decision was made in 
1819. 

In 1823 one Edward Short was brought before Chief Justice 
Tilghman upon a habeas corpus, vide 2 Wheeler’s cases, p. 
1—19. He had been imprisoned for a murder alleged to have 
been committed in Ireland. Chief Justice Tilghman reviews 
the opinion of Chancellor Kent in the case of Washburn. He 
dissents from that opinion, and says, “If the principles laid 
down in Washburn’s case are to be applied to persons who 
fly from Europe and take shelter in the United States, J cannot 
assent to them, Lhe American government has never recog- 
nized the principle of delivering up fugitives except when bound 
by treaty.” Ibid p. 16. The Chief Justice also examines the 
writers on the law of nations. He says that the adsolute and 
frositive duty to surrender a fugitive is a “ point on which all 
authors have not agreed. There are great names on both 
sides, and that Puffendorf, as quoted by Burlemaqui, founds 
the right of demanding a delivery of the offender on treaty.” 
Ibid. p 

Chief Justice Tilghman admits that “every nation has an 
undoubted right to surrender fugitives from other states. No 
man has a right to say, * I will force myself into your territory, 
and you shall firotect me.” vide p. 18. On the other hand he 
seems clearly of opinion that a fugitive can only be surren- 
dered upon the principle of national comity, or by force of 
treaties. vid. p. 9. 15. 

Chief Justice Reid in the court of King’s Bench, Montreal, 
in 1827, in the case of Rex v. Ball, notices the conflicting opi- 
nions of Chancellor Kent and Judge Tilghman. He adopts 
the views of the former, and says, “ We cannot, however, help 
expressing our entire approbation of those principles which 
have been adopted and so forcibly applied by Mr. Chancellor 
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Kent in his judgment,” vide the American Jurist, No. 2. p. 
305. He admits, however, that the opinions of these learned 
men are at variance upon some points, so that the question may 
“ still be considered as unsettled in that country (the U, S.) 
without some local law on the subject.” Vide p. 204, 305. 

The opinions of Chancellor Kent, Chief Justice Tilghman 
and Chief Justice Reid, will, upon perusal, be found to refer 
probably to every authority, and embrace almost every view 
that can be taken upon this subject. 

I will briefly notice the principles and practice which have 
been adopted by, and governed the conduct of the United States 
in relation to this matter. 

In the case of Polari, now under consideration, the opinion 
of the government of the United States, communicated through 
the Secretary of State to Governor Throop, is as follows: “ The 
President, on the opinions of the Attorney General of the Uni- 
ted States and the head of this department, had determined 
that it was not within azy of the constitutional powers of the 
general government to comply with the said request, (the 
request of the Minister of the Netherlands to surrender Po- 
lari,) but that the power was one that could only be exercised 
by the state authorities, in all cases not provided for dy treaty. 

The decision of the President is in conformity with the uni- 
form practice of the United States, and in consent with the 
principles established at an early period of our Government, 
when it weighed with the most scrupulous care its duties to- 
wards foreign nations, to individuals, and to itself; accordingly 
we find at a memorable crisis our country taking its stand with 
regard to the surrender of fugitives from other countries. It 
determined that no person could be surrendered under the 
authority of the general guvernment except by treaty, 

The case was this, Mr. Genet the Minister of the French 
Republic, on the 6th September 1793, demanded of the Uni- 
ted States the surrender of four Frenchmen named Janguy, 
Galband, Conscience, and Bonne. To this demand, Th. Jeffer- 
son, then Secretary of State of the United States, on the 12th 
September, 17958, replies, “ The laws of this country take no 
notice of crimes committed out of their jurisdiction. The 
most atrocious offender coming within their pale is received 
by them as an innocent man, and they have authorized no one 
to seize or deliver him. The evil of protecting malefactors of 
every dye is sensibly felt here, as in other countries, but until 
a reformation of the criminal codes of most nations, to deliver 
fugitives from them, would be to become their accomplices, 
the former, therefore, is viewed as the lesser evil.”’ vide 1 vol. 
American State Papers, page 176. 

Mr. Jefferson adds, “1 have not yet Jaid this matter before 
the President who is absent from the seat of government; but 
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to save delay which might be injurious, I have taken the liberty, 
as the case is plain, to give you this frovisory answer. | shall 
immediately communicate it to the President, and if he shall 
direct any thing in addition or alteration it shall be the subject 
of another letter. In the mean time I may venture to let this 
be considered as a ground for your proceeding.” 

This letter was no doubt submitted to General Washington, 
and as the opinion of Mr. Jefferson seems not to have been 
drawn in question, we must conclude that it received the sanc- 
tion of General Washington and of all his Cabinet, of which 
General Hamilton was one. 

We may therefore, justly consider the letter of Mr. Jefferson 
to Mr. Genet as containing the cardinal and controlling prin- 
ciples of the government of the United States, with regard to 
the surrender of fugitives from foreign countries. From this 
letter we deduce the following rules by which the United 
States are bound, and from which they cannot depart. 

I. That no person, not even a criminal, can be surrendered 
to a foreign government unless it be in virtue of a treaty. 

III. That by treaty, such surrender may rightfully be made. 

III. That in making a treaty for the surrender of a fugitive 
from a foreign country, we ought to have regard to the criminal 
code of the nation, that demands his surrender. 

It may be said that the first rule deduced from Mr. Jeffer- 
son’s letter that fugitives can only be surrendered to foreign 
countries by virtue of a ¢reaty, is drawn in question, by Mr. 
Madison, in his instructions communicated by Mr. Monroe to 
our commissioners at Ghent under date of the fifteenth April, 
1813. In those instructions it is stated that offenders, even 
conspirators cannot be pursued by one power into the territory 
of another, nor are they delived up by the latter except in com- 
pliance with treaties, or by favour. 9 Vol. Am. State papers, 
p- 347. 

Mr. Madison and Mr. Monroe both adopted the principle 
that the United States are not dound to surrender a fugi- 
tive. It is by favour only, unless they have bound themselves 
by treaty. But considering the positive opinion of Mr, Jeffer- 
son in his letter to Mr. Genet—the adoption of that opinion 
by General Washington in 1793, and of General Jackson in 
18S1, supported by the uniform practice of the government of 
the United States from its first organization to the present pe- 
riod, it appears to me, to be aclear and settled rule of law, 
that the United States will never under any circumstances, sur- 
render to a foreign government any man, not even a criminal, 
who seeks an asylum here, uniess bound todo so by a treaty 
previously made. In the celebrated speech of Chief Justice 
Marshall in the case of Robbins, he nowhere intimates that 
the power to surrender, existed independently of the treaty. 
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See the speech, appendix to Wheaton’s Reports, 5 vol. Note 1. 
and Chief Justice Tilghman’s opinion, 2, Wheeler 13. 

Second —The second principle, adopted by Mr. Jefferson, is 
universally admitted—that is, that the General Government 
may provide for the surrender of fugitives dy treaty. 

This was done by the treaty between the United States and 
Great Britain made in 1794. The 27th article provided for 
the surrender of criminals charged with murder or forgery, and 
the right to make such treaty was never drawn in question. 
In the case of Jonathan Robbins the right was not disputed— 
it was the evidence upon which the surrender was to be made 
and the interference of President Adams with Judge Bee. See 
resolutions of Mr. Livingston, the present Secretary of State 
of the United States, submitted to Congress. Journals House 
of Representatives—February 1800. 

This power by treaty, has also been exercised in the surren- 
der of seamen of foreign countries, who leave their ships in 
our ports, those countries, by treaty, binding themselves to 
surrender American seamen who lerve our ships. We have 
such treaties with Sweden, Denmark, and some other powers, 
and it is a stipulation of great importance to the interests of 
commerce, the safety of our ships, and the ultimate protection 
of the lives of their captains, officers, and crews. 

The third principle, recognized by Mr. Jefferson in his let- 
ter to Mr. Genet, is, that regard is to be had to the eriminal code 
of the foreign country which demands the surrender. 

This principle, extending vastly beyond what would at first 
sight strike us, was at that early period of our government put 
forth, by that great statesman. His words are “The evil of 
protecting malefactors of every dye is sensibly felt here as in 
other countries, dut until a reformation of the Criminal Codes 
of most nations, to deliver fugitives from them would be to be- 
come their accomfilices.” Vide 1 Vol. Am. State papers, p. 
176. Nodoubt Mr. Jefferson intended to suggest to the con- 
sideration of the enlightened nations of the earth the propriety 
of ameliorating the Criminal Code so as to adopt it to the 
more humane dictates of the age, in which we live, because it 
is obvious that the United States would not, nor would any 
other wise and benevolent government surrender any man, 
even acriminal, who sought its protection, if such surrender 
should lead to the infliction of cruel and unusual punishments, 
utterly unknown to the laws of civilized man, and revolting to 
human nature. Suppose, for example, the sovereign demand- 
ing the surrender of a fugitive, would upon his being surren- 
dered, maim him, by putting out his eyes, cutting off his ears, 
and nose, or cutting out his tongue, burying him alive, break- 
ing him on the wheel, or putting him to death by any other 
means of torture. Could it be endured that by treaty, or by 
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favour, the American Government or people or any other civil- 
ized nation would ever consent to surrender any fugitive to so 
brutal and degraded a government. 

It is due therefore to that illustrious man to ascribe to him 
the glory of being amongst the first to suggest to the nations 
of the world a reformation of their Criminal] Code, to the end 
that offenders might be delivered up under the force of treaties, 
with an assurance that their punishment would be suited to 
the mild and benevolent spirit of the age. 

I shall now proceed to examine the mandate of his excel- 
lency Governor Throop for the surrender of Polari. 

The Governor’s mandate is founded upon the local laws of 
our state. The Revised Statutes enact as follows: 

Section 8. “The Governor may in his discretion, deliver 
over to justice, any person found within the State, who shall 
be charged with having committed, without the jurisdiction of 
the United States, any crime, except treason, which by the laws 
of this state, if condemned therein, is punished by death or by 
imprisonment in the State Prison.” 

Section 9. “Such delivery can only be made on the requi- 
sition of the duly authorized Minister or officers of the govern- 
ment within the jurisdiction of which, the crime shall be 
charged to have been committed.” 

Section 10. “It shall be the duty of the Governor, to require 
such evidence of the guilt of the person so charged, as would 
be necessary to justify his apprehension and commitment for 
trial, had the crime charged, been committed within this 
state.” 

Vide 1 Vol. Rev. L. page 164. Sections 8,9 and 10. 

Itis urged by the Counsel of Polari that this law is uncon- 
stitutional. 

The Counsel for Polari strongly urged that the law violated 
the following provisions of the constitution of the State of New 
York. 

Article 7, Section 1, declares that “No member of this 
State shall be disfranchised, or be deprived of any of the rights 
or privileges, secured to any citizen thereof, unless by the law 
of the land, or the judgment of his peers.” 

Section 2, declares that “The trial by jury, in all cases in 
which it has been heretofore used, shall remain inviolate for 
ever; and no new court shall be instituted, but such as shall 
proceed according to the course of the common law: except 
such courts of equity, as the Legislature is herein authorised 
to establish. 

Section 7, declares that “No person shall be held to answer 
for a capital or other infamous crime, unless on presentment or 
indictment of a grand jury,” excepting cases of imprisonment, 
and cases in the land and naval forces, &c. 








Cs Scere oe 


PO ES 


a 





+ 
Ls 
: 
é 
x 
: 

























mee os 






Tora es 






a 







ts as aia ee ie 






ars 
















1831.] Fugitives from Justice. 407 


It is perfectly clear that these provisions in our Constitution 
apply to cases arising in our country and tried by our own 
laws. No one who reflects fully on the subject, can suppose 
that they were intended to apply to foreign countries. If 
by treaty, by favour, or by positive law we may surrender a 
fugitive to a foreign country, how can we ensure him the su- 
pervision of a grand jury—and a trial by a jury of his peers? 

Suppose the country has no trial by Jury, or is an Ameri- 
can jury to be sent abroad to try him? But this objection has 
been most ably answered by Chief Justice Marshall, in Robins 
alias Nash’s case. Similar provisions are contained in the 
constitution of the United States. See.amendments of the 
constitution, articles 5 & 6. 

Chief Justice Marshall says, “the clause in the constitution, 
which declares, that’’ the trial of “all crimes, except in cases of 
impeachment, shall be by jury; has also been relied on as 
operating on the case, and transferring the decision on.a de- 
mand for the delivery of an individual from the executive to 
the judicial department. 

“But certainly, this clause in the Constitution of the United 
States cannot be thought obligatory and for the benefit of the 
whole world. It is not designed to secure the rights of the 
people of Europe and Asia, or to direct and controul proceed- 
ings against criminals throughout the Universe. It can then 
be designed only to guide the proceedings of our own Courts, 
and to prescribe the mode of punishing offences committed 
against the Government of the United States, and to which 
the jurisdiction of the nation may rightfully extend. It has 
already been shown, that the Courts of the United States were 
incapable of trying the crime for which homas Nash was de- 
livered up to justice; the question to be determined was not 
how his crime should be tried and punished, but whether he 
be delivered up to a foreign tribunal which was alone-capable 
of trying and punishing him. A provision for the trial of 
crimes in the courts of the United States, is clearly not a pro- 
vision for the performance of a national compact for the sur- 
render to a foreign government of an offender against that 
government. The clause of the Constitution declaring that 
the trial of all crimes shall be by jury, has never even been con- 
strued to extend to the trial of crimes committed in the land 
and naval forces of the United States. Had such a construc- 
tion prevailed, it would most probably have prostrated the 
constitution itself, with the liberties and the independence of 
the nation, before the first disciplined invader, who should ap- 
proach our shores. Necessity would have imperiously de- 
manded the review and amendment of so unwise a2 provision. 
If, then, this clause does not extend to offences committed in 
the fleets and armies of the United States, how can it be con- 
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strued to extend to offences committed in the fleets and armies 
of Britain, or of France, or of the Ottoman or Russian Em- 
pires?”’ 

I shall pursue this subject no further. It is obvious that in 
all cases where we surrender a fugitive from a foreign country, 
he must be tried according to the laws of the country to which 
he is surrendered. 

It is insisted upon by the counsel of Polari, that admitting 
the objection just noticed, arising out of the constiution, not 
to be valid, yet that the mandate is void, because there is no 
treaty to warrant it. It is true, Chief Justice Tilghman, in 
his opinion before referred to, intimates some doubt as to the 
right of a state to make an arrangement with a foreign state for 
the surrender ofa fugitive. His words are “whether the state 
of New York has tacitly consented to a mutual delivery up of 
criminals by her officers, and those of Canada, I know not, nor 
is it my business to know whether she has a right to enter into ‘euteh 
an arrangement.” 2 Wheeler p. 16. And he adds, “neither 
do I give any opinion whether the executive of the State of 
Pennsylvania has power to cause a fugitive criminal to be ar- 
rested for the purpose of delivering him up.” 2nd Wheeler 
p- 18 and 19. 

It is doubtless true, that no State of our union can enter into 
a treaty or compact with a foreign State for the surrender of 
fugitives, or for any other purpose whatsoever. And it is 
equally true, that the right of surrendering offenders can be 
more conveniently and justly regulated by treaty, than by any 
other means. By treaty the class of offences where surrender 
would be made, could be accurately agreed upon and defined, 
and a perfect reciprocity would be ensured, and the known, 
acknowledged and fixed principles of our Government, would 
be distinctly understood by foreign nations as well as by our- 
selves. That is to say, that in no event, or under any circum- 
stances, would the American Government or people, ever per- 
mit any man to be surrendered to a foreign Government for 
any real or supposed /odlitical or religious offence—or for any 
offence, unless of a dase and atrocious character, such as Assassi- 
nation, Robbery, Forgery, Theft, or the like. 

It must also be admitted that our Statute Law is open to 
the objection that it is somewhat vague—because a person 
guilty of manslaughter growing out of a political affray as was 
Short’s case, is liable, in the discretion of the Governor, to be 
surrendered. It is defective too because it does not ensure 
reciprocity. 

But is the Law therefore unconstitutional ? 

And here let me observe that this law was originally passed 
in 1822—See vol, 6, p. 139,[a] Governor Clinton in his speech 
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to the Legislature calls their attention to the subject in the 
following language :— 

“ By the 27th article of the treaty of Amity,’ Commerce 
and Navigation, between the United States and Great Britain, 
made in 1794, it was agreed “ to deliver up to justice on mu- 
tual requisitions, all persons who being charged with murder, 
or forgery committed within the jurisdiction of either, shall 
seek an asylum within any of the countries of the other, pro- 
vided that this shall only be done on such evidence of crimi- 
nality, as, according to the laws of the place where the fugitive 
or person so charge d shall be found, would justify his appre- 
hension and commitment for trial, if ‘the offence had there been 
committed.” But this treaty being no longer in force and no 
conventional provision having been subsequently made on the 
subject, it has been questioned whether the national or State 
authorities are authorized by the laws of the land or obligated 
by the law of nations, to surreuder, in any case, fugitives from 
justice from foreign countries. A case has recently occurred, 
which induces me to solicit your attention to this subject. 

“ A certain Jacob Smith alias Jacob S. Reddington, perpe- 
trated some time last year, in the city of New York, the crime 
of forgery, by altering'a set of bills of exchange drawn by the 
Bank of Montreal on a commercial house in London, and 
after having sold the bills in New York, he took refuge in Ca- 
nada. 

*“‘ Considering the aggravated nature of this offence, and the 
peculiar circumstances under which it was committed, I 
thought it expedient to apply to the Earl of Dalhousie, Gover- 
nor of Canada, for his official interposition, and after consult- 
ing the legal authorities of the province, he ordered the of- 
fender to be delivered up to an Agent, appointed by me for 
the purpose of receiving and conveying him to the city of New 
York for trial—as policy enjoins, so comity requires a recipro- 
cation of the same friendly and liberal offices whenever it shall 
become necessary. ‘The papers in this case will be laid before 
you; and adequate general provisions on the subject will have 
a salutary tendency in preventing and publishing crimes, and 
in expelling from our territory malefactors who resort to it 
from other countries, in expectation of impunity.”--See Jour- 
nals of 1822 

Chief Justice Reid concurs with Governor Clinton : he says, 
speaking of the opinions of Chancellor Kent and Chief Justice 
Tilghman, “ The opinions of these learned men are however at 
variance ufion some points, so that the question might still be 
considered as unsettled in that country, without some local law 
on the subject.” American Jurist, No. 2, p. 304, 305. 

In consequence of this communication of Governor Clinton, 
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the Legislature passed a law for the surrender of fugitives. It 
is the same in substance as that now in force. 

It is general in its application to all countries. It makes no 
provision that the demand for the surrerder shall be first made 
through the General Government; nor is any reciprocity ex- 
acted except in the exercise of the discretion of the Governor. 
This law was passed, however, in 1822, by the Senate and As- 
sembly of the State, and received the assent of the Council of 
Revision,then composed of Governor Clinton, Chancellor Kent, 
Chief Justice Spencer, Judges Van Ness, and Yates and Wood- 
worth. 

The same provisions are introduced and passed by every 
branch of the Government, and incorporated into our Revised 
Statutes: and it is worthy of observation that the Legislature 
have made provision to pay the expense of bringing a fugitive 
from a foreign country when demanded by the Executive. In 
the 2d vol. Rev. Laws, page 748, sec. 45, it is enacted, that, 

“ When the Governor of this State, in the exercise of the au- 
thority conferred by the Constitution of the United States, or 
by the laws of this State, shall demand frem the Governor of 
any State or Territory in the United States, or from the Exe- 
cutive authority of any forcign Government, any fugitive from 
justice, the accounts of the persons employed by him for that 
purpose, for their services, shall be audited by the Comptroller, 
and paid out of the treasury.” 

Under this state of things could the Governor proceed to 
pronounce laws, passed by the Legislature, under such solemn 
forms and sanctions, unconstitutional? I think not. Had he 
done so, he would have assumed upon himself, a dispensing 
power, which could never be tolerated by a free and enlightened 
people. 

The case then, of Polari, is reduced to the sole question, 
whether a Judge at Chambers, is bound to pronounce the man- 
date of the Governor, authorized as it is by the deliberate and 
solemn authority of the Legislature, invalid and void, 

My opinion is, that no Judge is bound so to pronounce, and 
that nothing short of a clear and absolute conviction that the 
mandate is a violation of the Federal or State Constitution, 
would authorize him to discharge the fugitive from the opera- 
tion of the mandate of his Excellency the Governor. 

It is proper here to observe, for the information of the coun- 
sel on both sides, that Mr. Thorpe has produced to me, a writ 
issued against Polari, in a suit for a violation of our Revenue 
Laws, and asked my direction on the subject: that is, whether 
he could surrender Polari, until the General Government should 
give its instructions in regard tothat suit. For the safety of the 
officer, I have stated my opinion to be, that the Governor did 
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not, by his mandate, intend to interfere with the suit in ques- 
tion, and that it would be prudent in him to hold Polari, until 
that matter should be disposed of by the proper authorities. I 
feel assured that the Minister of his Majesty, the King of the 
Netherlands, has no wish to obtain the jurisdiction of Polari, 
except in conformity with the strict and rigid rules of law, and 
I think it due to that highly respectable public functionary, to 
say, that throughout this whole affair, he has manifested a 
most respectful deference for our magistracy and our laws, 
and that he has urged his claim for the surrender of the fugi- 
tive, with a mildness and delicacy that was to have been ex- 
pected from his known character, and as the representative of 
a friendly power. 

Ws. H. Maxwe.t, and Ws. M. Price, Esquires, for the fu- 
gitive Polari. 

Ws. A. Seer, and Cuas. Batpwin, Esquires, in support of 
the Governor’s mandate. 


OF THE PRESUMED SATISFACTION OF BONDS. 


We are told by a very late, and a very careful English au- 
thor upon presumptive evidence, that all the cases, and all 
the dicta, which have mentioned the sybject of the presumed 
satisfaction of bonds, concur in authorising the proposition, 
that if, since the time limited for the payment of the principal 
money secured, or since the last acknowledgment of the debt 
subsequently to that time, a space of twenty years has inter- 
vened, it furnishes an inference, that the debt has been satis- 
fied. This, as a general rule, is, we believe, as well settled in 
this country as it isin England.? 

The above rule is an offspring of equitable jurisdiction. It 
was usual in the first cases upon this subject which came be- 
fore the courts of equity, to administer relief against old bonds 
upon which the obligees were proceeding at law. In the 
English Court of Chancery, as far back as the year 1635, 


£ Mathews on Presumptive Evidence, 378, 9. 

* Clark v. Hopkins, 7 Johns, Rep. 556, Roseboom vy. Billington, 17 Johns. 
182, Schauber v. Jackson, 2 Wend. 59. Wells v. Washington’s Admr. 6 
Munf, 532. Levy v. Hampton, 1 M‘Cord, 145, Dunlop & Co. v. Ball, 2 
Cranch, 1. 
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twenty years without a demand, seems to have been held sufh- 
cient to grant the relief sought for. 

The first judge who introduced the doctrine into the courts 
of common law, was Sir Matthew Hale; and this eminent judge 
laid down the period of twenty years as affording the presump- 
tion of payment. His example was followed by Lord Holt;? 
and the rule, as prevailing in England, both in courts of law 
and equity, has since been repeatedly recognised. 

Lord Mansfield, on one occasion, said that no positive time 
had been laid down by the courts whence to infer the pay- 
ment of an old bond, but that it might be eighteen or nine- 
teen years.4 The Supreme Court of New York, in the case of 
Clark vy. Hofikins,5 refused to permit a judgment to be entered 
up on a bond and warrant of attorney, on the usual affidavit, 
after the lapse of eighteen years, the presumption being that 
the bond was paid. On another occasion, Lord Mansfield con- 
sidered, that a jury might presume the debt to be discharged, 
where no interest is shown to have been paid for sixteen years.® 
These authorities may be ranked among the strongest in fa- 
vour of the doctrine of barring a claim by the lapse of time, 
which are not included in the act of limitations, and in fact, it 
has been considered, tat they cannot be relied upon.’ If they 
are understood, says Mr, Mathews, speaking of the above dicta 
of Lord Mansfield, in a literal and unqualified sense, “ the prin- 
ciple they furnish is not only unwarranted by any former deter- 
mination or judicial assertion, but extended much beyond 
them.’” So indeed have the dicta in question, as the same 
writer states, been considered by later English judges—the po- 
sition that a less period than twenty years will constitute evi- 
dence of a discharge, being, in England, held to apply to those 


4 Mathews on Pre. Ev. 379. Carpenter v. Tucker, 1 Chan. Rep.78. Coles 
Emerson, ib. 88. Humphreys v. Humphreys, 3 P. Wms. 395. Powell v. God- 
sale, Finch, 77. Moyle v. Lord Roberts, Nels. 9. 

* Anon. 6 Mod. 22. Anon. 11 Mod. 2. 

$8 Moreland v. Bennett, 1 Stra. 652, Searle v. Lord Barrington, 2 ib. 826. 
Vide also 1 Burr. 455; 4 Burr, 1963; Cowp. 109; 1 T. R. 270, 272. And in 
equity, vide 3 P. Wms, 396, 2 Atkins, 144; 12 Ves. 266; 19 Ves, 199. 

*1T. R. 272. °7 Johns. Rep, 556, 

® Cowp. 109. 7 Mathews on Pre. Ev. 363, 
® Mathews on Pre. Ev. 363. 
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cases only, where, in addition to want of demand, other cir- 
cumstances are found leading to the same conclusion. In Os- 
waldy. Legh,' it was said, by Mr. J. Buller, that he had always 
been of opinion, that no less time than twenty years would of 
itself form a presumption that a bond had been paid; and that in 
those cases where satisfaction had been presumed within a less 
period, some other evidence had been given in favour of the 
presumption, such as having settled an account in the inter- 
mediate time, without any notice having been taken of the de- 
inand. The same judge, after citing a case before Lord Ray- 
mond,? in which, to an action of debt on a bond due seventeen 
years before, the defendant having pleaded payment at the day, 
and urged in defence, that as he had ever since the time fixed 
for payment of the bond possessed an estate in the plaintiff’s 
neighbourhood, and had been constant and regular in all his 
payments, it should be presumed that the money was paid; the 
Chief Justice said, he would never suffer a plaintiff to be strip- 
ped of a just debt by such a presumption. It was added by Mr. 
J. Buller, that the case before Lord Raymond fortified an idea 
he had taken up in reference to the dicta of Lord Mansfield, that 
when the question of presumption of payment within a less time 
than twenty years, had been left to a jury, it must have been so 
left upon some auxiliary evidence, though in such cases the 
slightest evidence was sufficient. This opinion of Mr. J. 
Buller, in a case at Nisi Prius, where Lord Mansfield’s dicta 
were cited and relied upon, was fully confirmed by Lord Ellen- 
borough. 

A lapse of eighteen years and a half, was ruled in Pennsyl- 
vania, not to be sufficient to found a presumption of payment 
of a bond, under circumstances that tended to repel the pre- 
sumption.‘ If the period be shorter than twenty years the pre- 
sumption must be supported by circumstances. 

In England, it has been decided at Nisi Prius, that although 
the obligor has within twenty years acknowledged the existence 
of the bond, yet if the inference arising from the laches of the 


41 T. R. 272. 

® Constable v. Somerset, 1 Geo. II. See 1 T. R, 271, 

8 Colsell v. Budd, 1 Campb. 27. 

4 Boltz, et al. v. Ballman, 1 Yeates, 584, 

® Gouldhawk v. Duane, 2 Wash. C. C. Rep. 323. and vid. 5 M’Cord, 340. 
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obligee be confirmed by evidence which tends to establish the 
presumption of a release, such acknowledgment will not keep 
the bond alive. An action was brought in 1802, on a bond 
payable in September 1767 ; and to support the plea of a release 
which was put in by the defendant, evidence was adduced, that 
M. Foster (the obligee) having three daughters, to each of 
whom he said he intended to give a portion of 1,000/., ad- 
vanced to the defendant, on his marriage with one of them, in 
1764, a portion of 500/., and gave him an assurance that he 
should receive a further sum of like amount at his (Foster’s) 
death; that in 1767, the defendant borrowed of Foster 400/., 
for which he gave the bond in question; and that six years af- 
terwards, on an application by the defendant for a further loan, 
Foster refused to make it, saying that the defendant had already 
had his share of the estate, and that he might do as he pleased 
with what he had, for he should never be called upon for it. 
Foster died in 1791. Under these circumstances, it was in- 
sisted for the defendant, that although the idea of payment 
was excluded, the evidence was strong to presume a release by 
the obligee ; and Grose, J. in his charge to the jury, said :— 
This bond was given by a son-in-law to his father-in-law ; and 
it appeared that he afterwards was told that payment would 
never be called for. He therefore had every reason to suppose 
that it was either cancelled, or otherwise legally discharged. 
It is clear by the production that it was not cancelled; a re- 
lease therefore might have been executed.” Accordingly, a 
verdict was found for the defendant.' It does not follow from 
this decision, that a parol discharge will in general be effectual, 
where the demand is secured by deed.? 

Although an acknowledgment within twenty years may not 
keep a bond alive, under the circumstances above mentioned, 
yet in general an acknowledgment by the obligor within that 
time, that the bond has not been satisfied, will deprive him of 
the benefit which he would otherwise have from the long for- 
bearance of the obligee.3 This was admitted by the Master of 


£ Washington v. Brymer, Peake on Evidence, 4th Ed. App. 76, 

* Vid. Matthews on Pre. Ev, 365; and Hemming v. Gurrey, 2 Sim, and 
Stu. 254, 311, 320. 

* Mathews on Pre. Ev. 365. The presumption may be rebutted by any 
facts which destroy the reason of the rule. Dunlop & Co. y. Ball, 2 Cranch., 
184, 
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the Rolls, in a suit in chancery on the same bond, which occa- 
sioned the proceedings at law, in the case we have just stated ;! 
and in Zoflis v. Baker,? the point was expressly decided. 
It is considered that one of the plainest, and most significant 
modes of acknowledgment that a bond has not been discharged, 
is payment of interest. And it is abundantly settled that evi- 
dence of payment of interest, within twenty years before the 
commencement of an action on the bond, will save the right of 
the obligee.4 

But it is clear that such evidence would be inadmissible, if 
the endorsement appeared to have been made after the pre- 
sumption had arisen, and without the privity of the debtor. 
The oldest case we find on this subject, is an action of debt, 
brought in 1728, on a bond dated 1697. In this case, in order 
to rebut the presumption of payment, indorsements of the re- 
ceipt of interest, in the handwriting of the obligee, dated 1699, 
and 1707, were admitted to be read in evidence, and a bill of 
exceptions being tendered, judgment for the plaintiff was 
affirmed, first in the Exchequer Chamber, and afterwards in 
Parliament.® In another case, Raymond C. J., who tried the 
former cause, held that such an endorsement, made after the 


presumption had taken place, could not be read in evidence, 
and that this was different from the former case, where the 
indorsements appeared to have been made before they could be 
thought necessary to encounter the presumption ;7 and Lord 
Hardwicke is represented to have taken the same distinction.’ 


In a much more modern case, we find the law on the subject 
expounded by Lord Ellenborough. In debt on a bond, before 
that judge in 1785, it appeared, that several endorsements on 


26 Ves. 519. 

22 Cox, 118. 

3 Mathews, ut sup. and vide Smede v. Hooghtaling, 3 Caines, 48. 

’ Searle v. Lord Barrington, 2 Stra. 826, 2 Ld. Raym. 1370, Cottle v. 
Paine, 3 Day, 289. Adm’r. of Pitkin v. Ex’r. of Kent, 1 Root, 312, Rodman 
vy. Hoops, 1 Dallas, 85. Penrose v. King, 1 Yeates, 344, Matter’s Ex’rs. v. 
Bullman, 1 Yeates, 584, Jackson v. Hotchkiss, 6 Cowen, 401. McDowell 
v. McCullough, 17 Serg. & Rawle, 51. 

5 1 Starkie on Ev. 510, 

6 Searle v. Lord Barrington, 2 Strange, 826. 

7 Turner v. Crisp, Ibid, 827. 

8 Glynn v. Bank of England, 2 Ves. Sen, 45. 
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the bond acknowledging the receipt of interest down to 1793, 
were proved to be in the handwriting of the defendant. These 
were allowed to be good evidence of the bond remaining un- 
satisfied, at the date of the last endorsement. The presump- 
tion from lapse of time being thus repelled, the plaintiff, for the 
purpose of meeting certain direct evidence of payment in 1794, 
proposed to read other endorsements down to 1794, acknow- 
ledging the receipt of interest, and part of the principal. The 
latter endorsements, it is to be observed, were not in the hand- 
writing of the defendant. Upon an objection taken to their 
being read, Lord Ellenborough thought it necessary to prove 
that they were on the bond, at, or recently after, the times 
when they bore date. He said, that although it might seem 
at first right, against the interest of the obligee to admit part 
payment, he may thereby in many cases, set up the bond for 
the residue of the sum secured. If such endorsements, he con- 
tinued, were receivable whensoever they may have been written, 
the obligee would be allowed to manufacture evidence for him- 
self, to contradict the fact of payment, and he was at a loss to 
see the principle, on which these receipts, in the handwriting 
of the creditor, had sometimes been admitted as evidence 
against the debtor. His opinion was, they could not properly 
be admitted, unless they were proved to have been written at 
a time, when the effect of it was clearly in contradiction to the 
writer’s interest.! 

In conformity to the above English authorities, it has been 
decided in the state of New York, that an endorsement on a 
bond or note, made by the obligee, or promisee, without the 
privity of the debtor, cannot be admitted as evidence of pay- 
ment, in favour of the party making such indorsement, unless 
it be shown, that it was made at a time when its operation 
would be against the interest of the party making it: and 
that if such proof were given, it would be good evidence for the 
consideration of the jury.” 

The presumption of payment may also be resisted on the 
ground of the obligor’s poverty, and consequent inability to 
pay-* The Supreme Court of Connecticut, in Boardman v, 


* Rose v. Bryant, 2 Campb, 321. 
® Roseboom v. Billington, 17 Johns. Rep. 182. 
* Fladlong v. Winter, 19 Ves. 196, and Wayne v. Waring there cited: vid. 
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De Forest, decided, that as the insolvency of a debtor consti- 
tuted an impediment to the collection of a judgment debt, all 
presumption of payment from the omission of a demand, was 
repelled. But if there be two joint debtors, one of whom is in- 
solvent, and the other is not, there exists no impediment to the 
collection of a debt againstthem. So if one of them is absent, 
and the other is not, there is nothing to hinder the demand of 
payment, or commencement of suit, and the creditor cannot 
truly say, that he was disabled from the prosecution of his 
claim. 

So the presumption of payment may be resisted on the 
ground of the obligor’s absence beyond sea, by which the 
obligee is prevented from pursuing his demand with effect.? 
In Goldhawk vy, Duane, the court in their direction to the jury, 
intimated that the circumstance of the parties residiag in 
different countries, was of itself sufficient to repel a presump- 
tion of payment; though in the case then before them there 
had been an acknowledgment which was sufficient.* But the 
absence of a debtor for a day or a week, or the ordinary term 
of a West India voyage, cannot be considered of that character 
and permanency, as to constitute a disability to be taken into 
account, in order to repel the presumption.4 

The Supreme Court of New York, after recognising the 
general principle, that a delay of twenty years, to bring a suit 
upon a contract under seal, will raise a presumption of pay- 
ment; decided, that such presumption might be repelled by 
showing that the covenantee died after the money fell due, 
leaving the contract in the hands of his attorney, who did not 
deliver it to the administrators, or place it within their con- 
troul, till a number of years after the covenantee’s death ; it not 
appearing that they had any knowledge of the contract at the 
time of making out the inventory.§ 


also 12 Ves. 266, and Cowp. 109. Sed vide Williame v. Gonges, 1 Camp. 
217. 

1 5 Conn. Rep. 1. 

® Newman v. Newman, 1 Stark. N. P. Rep. 101. 

8 2 Wash. C. C. Rep. 323. 

*5 Conn. Rep. 1. And Vid. also Lynde v. Dennison, 3 Conn. Rep. 387. 
Brewton v. Canon, | Bay, 482. Penrose &c. vy. King, 1 Yeates, 344. 
® Jackson y- Hotchkiss, 6 Cowen, 401, 
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OF THE RIGHT TO GROWING CROPS, AS BETWEEN 
VENDOR AND VENDEE OF LANDS. 

In a very late case in Pennsylvania it was decided, that by 
a sale, conveyance and delivery of possession of land, the grain 
growing thereon does not pass to the vendee.! The Court in 
this case, thought it remarkable, that the precise point had not 
been decided in England, or in this country ; but they referred 
to the dictum of Mr. Justice Spencer, in a case in New York, 
that a sale of land simply, by the owner of both land and crop, 
carries the crop to the purchaser; which dictum, in the opinion 
of the Court, was unsupported by decision or analogy. 

The Supreme Court of Pennsylvania were mistaken in think- 
ing that there was no decision to support the above dictum of 
Mr. Justice Spencer; for it was decided by the Court of Ap- 
peals of Virginia, in the year i829, that the vendee at a mar- 
shal’s sale is entitled to the then growing crop.? This last de- 
cision was not published, however, until the former one had 
been made. The Court in Virginia say, “ With respect to the 
growing crops, the question does not seem to involve the ge- 
neral doctrine of emblements, but to depend on the particular 
conduct of the parties. There can be no doubt, if one sell his 
his land without any reserve, all the crops, not severed, will 
pass to the purchaser, They are a part of the subject, and 


In support of this doctrine the Court 


enter into the price.” 
cited no authorities whatever; but in support of the opposite 
doctrine, the Supreme Court of Pennsylvania relied upon the 
authority of Chief Baron Gilbert, and upon the usage of their 
own State. From the opinion of the latter Court, which was 
delivered by Gisson, C. J., we make the following extract: 

“ Mr. Roberts is the only elementary writer who asserts that 
the products of the soil, whether spontaneous or cultivated, ac- 
company the freehold untii they are actually severed, unless 
when sold in prospect of such severance; and the cases refer- 
red to in the margin of the book, Roderts on Frauds, 126, cer- 
tainly do not prove that corn growing is as much part of the 
freehold as grass or timber trees; or that itis part of the 
freehold at all. On the contrary, all the authorities agree, that 

1 Smith v. Johnson, 1 Penn. Rep. 471 


2 Foot v. Colvin, 3 Johns. Rep. 222. 
3 Crews v. Pendleton, &c. 1 Leigh’s Rep. 297 
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as against the heir, it goes to the ¢ eae though it seems to be 
settled that it passes by a devise of the land, and, in c« cadeeaits 
to authority, it was so determined by this Court, in JB Cul 

lourh’s Appeal, 4 yet utes, 23. The reason for this distinction, 
attempted in Gilbert’ sds , 250, is, that “ every man’s do 
nation being taken most strongly against himscli, shall pass 
not only the land itself, dut the chattels which BELONG to the 
land ; but no chattels can descend to the heir: they go to the 
executor. Why this is accounted a chattel, we have shown 
already.” And in doing so, he had just given a few quaint, 
but substantial reasons why cori gro wing does nor belong 
to the land. “It follows,’ the Chief Jaron had said, “that 

there ought to be another property in the corn, dis tinct from 
the land, inasmuch as there is labour in acquiring ad sowing 
the corn distinct from the labour whereby the land was at first 
occupied and gotten; also, there is a distinct charge in sowing 
the corn from the money whereby the a was purchased. 

The law, following nature, doth erect a distinct pro perty in the 
corn, different from the land.”? And again, “ there is a proper- 
ty in the corn, distinct from the soil, | before the corn is com- 
mitted to the earth, and that property is not logt by sowing in 
a man’s own soil; for I cannot lose the property of what is 
my own, by putting it in a place which is also my own. But 
if l sow my corn in another man’s soil, it ceases to be mine.” 
Still further. “ Because a man expects a yearly return of the 
corn he sows, it is reckoned part of his personat estate, as the 
corn was before it was sown. But otherwise of timber trees 
planted, for they must be supposed to be annexed to the soil, 
since they were planted, with the prospect that they could not 
come to their full use and perfection, till many generations al- 
terwards.” ‘Thus far Chief Baron Gilbert, who gives good 
reasons why the growing crop should be considered as a chat- 
tel, in contra-distinction to timber trees ; and satisfaciorily ex- 
poses the foundation of the rule by which a tenant having at- 
tempted to retain the ownership of the land after the expira- 
tion of his estate by sowing it out of season, loses the crop, 
as in the case of an adverse recovery; but who, in the opinion 
of Mr. Hargrave, is less happy in accounting for the distinction 
which gives corn erowing to a devisee, but denies it to the 
heir. Co. Litt. 55, d. mote 2. The truth is, the distinction rests 
altogether on aut hority, but authority so unquestionable as not 
io be shaken. [ven in point of reason, however, a further dis- 


tinction might be taken between a will, in the construction of 


which a presumption of intention may be raised from circum- 
stances, and a deed of which the construction is to be made 
irom the lec hinic al etle< 3 ot the words. Now in Pool 3 Case, 


Salk, 368, corn growing is said without qualification to be 
' ' 
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Johns. 452. Newcomb v. Ramer, Id. in note, and Stewart 
v. Doughty, 9 Johns, 108, as well as by Chief Baron Gilbert in 
the passages just quoted. As a chattel, then, there is no reason 
why it should pass by a bargain and sale of the land, which 
would not be equally applicable to cattle depastured on the 
land. But whatever may be the law in England or our sister 
States, it is clearly settled by usage and judicial decision here, 
that, except by devise, the crop does not pass as parcel of the 
land. The practice of reserving the crop has, I believe, been 
universal ; insomuch that when the reservation is not expressly 
declared, it is nevertheless a tacit condition of the contract. 
In the very case at bar, it appears from the evidence sent up, 
that the vendee had no thought of claiming the crop, till it was 
suggested by a neighbor. In accordance with the popular no- 
tion, grain in the ground was treated as a chattel, in Welsh v. 
Becky, | Penns’a. 57. and subjected to the rule which requires 
an actual or a symbolical delivery in the case of a conditional 
sale. Still nearerto the point is Myers v. White, 1 Rawle, 353, 
in which it was determined that the sheriff may not sell grain 
in the ground, by virtue of a /evari facias on a mortgage; and 
in Stambaugh,v. Yeates, MSS. Chambersburg, 1828, it was held, 
that, although it may be sold as personal property on af. fa. 
it does not pass by a levy and sale of the land on a venditioni 
exfionas. According then to an incontestible principle asserted 
in Foote v. Colvin, thata sale on anexecution passes whatever 
the debtor might pass by a voluntary conveyance, the preceding 
case is substantially in point. Ifthe crop be an accessary of 
the land, it will follow its principal as readily by the one con- 
veyance as the other: if it be not, I know not how it is to pass 
by words inapplicable to it in either. It seems, therefore, the 
judge who tried the cause, erred in directing the jury, that in 
the absence of an actual reservation of the crop, it would go to 
the vendee.” 

Blackstone says that, though corn growing on the ground, 
and other emblements, are assets in the hands of the executor, 
are forfeitable upon outlawry, and distrienable for rent by sta- 
tute 11 Geo. II., they are mot in other respects considered as 
personal chattels : and particularly, they are not the objects of 
larceny before they are severed from the ground.!’ The reason 
for admitting the acquisition of a special property in emble- 
ments in tenants for life, as stated by the same writer, in ano- 
ther place, is to compensate for the labour and expense of till- 
ing and sowing ; and also for the encouragement of husbandry, 
which being a public benefit, ought to have the utmost secu- 
rity and privilege the law can give it.? 

12 Bla. Com. 404. ? Ibid. 122. 
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Digest of late Buglish Cases. 


[ CONTINUED. | 


COMMON LAW. 


Comprising 10 Barnewall & Cresswell, Part 3; 7 Bingham, Part 3; 4 Moore 
prising 5 


& Payne, Part 1; 2 Dow & Clarke, Part 2; and aselection from 4 Carring- 
ton & Payne, Part 4.] 


ATTORNEY. 


l. 


Case for negligence. The defendant had been retained to 
defend an action against the present plaintiff. He was in- 
formed that the declaration in that action had been served 
on the present plaintiff’s son instead of the plaintiff, upon 
which he observed that the service was bad, and that the 
proceedings might be set aside at any time. He accordingly 
took no steps for the defence, and judgment was signed and 
execution levied upon the present plaintiff. The jury having 
found for the plaintiff, held, on motion for a new trial, that 
the plaintiff was entitled to recover for the negligence with- 
out proving that the former action might have been success- 
fully defended. It was also incidentally decided that an ac- 
tion for negligence may be supported without proof of special 
damage. See Marzetti v. Williams, | B. & Ad. 415.—Gode- 
froy v. Jay,7 Bing. 413. 


2. An agent to a country attorney may sue him for agency bu- 


siness done, without delivering a bill, according to 3 Jac. 1. 
c. 7.8. 1.—Sandys v. Hornby, 4 C. & P. 520. 


AUTHORITY. 
A. being indebted to B., executed, in discharge of the debt, a 





power of attorney to B. authorizing him to sell certain cus- 
tomary premises, surrender them to the purchaser, and 
receive the purchase money. Held, that this being an au- 
thority coupled with an interest, was not revocable.--Gaussen 
v. Morton, 10 B. & C. 731. 


BAIL. 


1. Upon sci, fe. against two bail jointly, there can be no award of 
execution against either, until both are in court; and the 
plaintiff having declared against one before the appearance 
of the other, the court set aside the proceedings as irregular. 
—Sainsbury v. Pringle, 10 B. & C.751. 


2. The court of C. P. discharged a rule for the allowance of 


bail on the ground of their having perjured themselves on 
justification, but refused to order the defendant to be de- 
tained in custody on another suit, it not appearing that he 
was privy to the perjury.— Barling v. Waters, 4M. & P. 125. 
And see Error, 
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BILL OF EXCHANGE, 

1. To enable the holder to recover against the indorser, the 
notice should inform the indorser in express terms, or by ne- 
cessary implication, that the bill has been dishonoured. An 
attorney’s letter, stating that he has been directed to take 
legal measures on the bill, is not sufficient—(In the Ex- 
chequer Chamber.) Solarte v. Palmer, 7 Bing. 530. 

2. Semble, (by Lord Tenterden, C. J.) that the allegation that 
defendant had notice of dishonour is not satisfied by proof 
of the using of due diligence in endeavouring to find him, 
where no notice was in fact given.— Harris vy. Richardson, 4 
C. & P. 522. 

And see PLeapinc; WaGER. 

3OND. 

A condition for accounting and paying to the commissioners, 
inserted in a bond given by a collector of taxes, containing 
the necessary conditions, may be rejected as surplusage, and 
does not vitiate the bond.—Collins vy. Gwynne, 7 Bing. 423. 

CONFESSION. 

If any person, whether a person in authority, as prosecutor, 
constable, &c., or not, tell a prisoner it will be better for him 
to confess, a confession made in consequence fo that person 
is inadmissible in evidence.—Rex v. Dunn, 4 C. & P. 543. 

COSTS. 

Ejectment. The defendant was a pauper, put into possession 
by the parish officers, who claimed the property as parish 
property; and an order of vestry had been made for the pay- 
ment of the costs of the defence. The lessor of the plaintiff 
obtained a verdict, and the parish officers refusing to pay 
the costs, the court granted a rule to compel them. (10 B. 
& C. 110.)—Doe dem, Masters y. Gray, 10 B. & C. 615. 

And see Power; Practices, 3. 

DEBTOR AND CREDITOR. 

Trustees under a general assignment for the benefit of creditors, 
refused to allow acreditor to sign the deed, on the ground 
that they had discovered his claim to be usurious: Held, 
that he was thereby remitted to his original rights.— Garrard 
v. Woolner, 4C. & P. 471. 

DEVISE., 

\ devise of lands, subscribed by three witnesses in the pre- 
sence and at the request of the translator, was held sufficiently 
attested, although two of the witnesses were not at any time 
informed that the paper they subscribed was the testator’s 
will, nor did any of them see the testator’s signature at the 
time of their attesting it— Wright v. Wright, 7 Bing. 457. 

And see Wit. 

EJECTMENT. 


Service of a declaration in ejectment on a woman on the pre- 
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mises who represented herself to be the wife of the tenant in 


& possession, held by Gaselee, J. (the only judge in court,) to 
‘ be good service.—Doe d. Walker vy. Roc, 4 M. & P. 11. ; 
: ERROR, a 
j A writ of error being brought on a judgment of the C. P., a ie 
; recognizance of bail was entered into. The writ of error was ae 
argued in the K. B. and the judgment affirmed, whereupon 
a writ of error, pending in the Lords at the time of the pre- Ve 
sent application, was brought upon the affirmed judgment, e 
i and a similar recognizance was entered into. Both recog- / 
nizances were ordered by the respective courts to be cancel- Bt 
; led, on the ground that the stat. Jac. 1. c.. 8. extended only to iif 
, cases in which the writ was brought by the defendant in the 


court below, (see 1 Dow. & Ry. 184,) notwithstanding the 
delay that had taken place with respect to the first recogni- 
zance, and although the plaintiff in error was a foreigner 
and insolvent.—Duvergier v. Fellows, 7 Bing. 462. 

EVIDENCE. 

1, The plaintiff claimed an exclusive right to a part of a 
mountain adjoining his farm, and gave evidence of acts of 
ownership. The defendant, amongst other evidence, put in 
an instrument purporting to be a presentment of 1759,— 
produced by the steward of the manor of M. from amongst 
the rolls and muniments—by which the suitors of the manor 
presented that the occupiers of the plaintiff’s tenement had 
no exclusive right to the locus in quo, but only a right of 
common with the other tenants of the manor: Held to be in- 
admissible.—Richards vy. Bissett, 10 B. & C. 657. 

2. In actions by bill in the K. B. the declaration is considered 
as the commencement of the action, and the defendant may 
give in evidence, under the general issue, matter of defence 
(accord and satisfaction) arising after the service of the writ, 
(4 East, 502; +B. & C. $90.)——-Warwick v. Beswick, 10 B. 
& C. 676. 

3. In an action for copyhold fines, the plaintiff to prove the pay- 
ment of such fines, proposed to give in evidence a book in 
the possession of the steward of the manor,—containing en- 
tries of all fines assessed, whether paid or unpaid;—which 
had always been kept with the muniments of the manor, and 
was accessible to the copyholders at large, but the steward 
had always made up a second book at the end of each year, 
in which he entered the fines which he had received: Held to 
be inadmissible.—Dean and Chapter of Ely v. Caldicott, 7 
Bing. 433. 

4, The sentence of a foreign court of admiralty is conclusive 

evidence of the fact upon which the condemnation proceeds, 

where such fact clearly appears upon the face of ihe sen- 
tence, but not where it is to be collected from inference only, 

VOL. Ul,—=NO. XI. 54 
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or it is left in uncertainty whether the ship was condemned 
upon one of two grounds stated in the sentence, of which 
the one was by the law of nations sufficient, and the other 
insufficient.—(See Calvert v. Bovill, 7 T. R. 523.) —Dalgleish 
v. Hodgson,7 Bing. 495. 


. Trover for wool alleged to have been obtained by fraud. 


The wool had been purchased of the plaintiffs by one D. as 
agent for W. by whom it was pledged the next day to 
the defendants. D. was also agent for the defendants, and 
the plaintiffs, to prove that W. had been long insolvent, that 
this was known to the defendants and D., and that the wool 
was bought to raise money upon, without any intention of 
paying for it on the part of the purchaser,—proved the sig- 
nature of D. to a letter to the defendants, relating to a trans- 
action of the same sort; it being the plaintiff’s case that the 
present was only one of a series of frauds managed by D. for 
the defendants, and the letter a step in their proof: Held, that 
this evidence was admissible, and that it was not necessary 
to call D. himself. The jury found that the transaction was 
fraudulent, but that the defendants knew nothing of the 
fraud: Held, that this did not bar the plaintiff’s claim, D. 
being the agent of the defendants.—ZIrving v. Motly, 7 
Bing. 543. 

There were two indictments against a prisoner, one for 
night-poaching, the other for larceny of the gamekeeper’s 
coat. On the trial of the former, it was proposed to show 
the prisoner’s identity by proof that the coat was found in 
his house: Held inadmissible, unless the prosecutor con- 
sented to an acquittal on the indictment for larceny. R. v. 
Westwood, 4 C, & P. 547. 


. In ejectment, a party was called to prove for the defendant, 


that she, the witness, had had possession of the premises 
more than tweaty years: Held not a competent witness, since 
if the plaintiff recovered, she would be liable to an action for 
mesne profits.—Doe d. Lewis v. Preece, 4. & P. 556. 


And see Maricious ARREs?T. 


EXECUTOR. 
An executor need not include in the amount for which probate 


is taken out, desperate or even doubtful debts due to the 
testator; and he has a right fairly and dona fide to exercise 
his judgment whether a debt is bad or doubtful.— Moses y. 
Crafter,4C. & P. 524. 


FIXTURE. 


A pump erected by a tenant and removable without material 


injury to the freehold, may be taken away by him at the end 
of his term.—Grymes v. Boweren, 4 M. & P. 145. 
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GUARANTEE. 
Action on the following guarantee, contained in a letter from 


the defendant to the plaintiffs: “In consideration of your 
giving credit to L. M. I guarantee to you the payment of 
any debt which he may contract with you from time to time, 
as arunning balance of account to any amount not exceeding 
400/.” The plaintiffs, on the faith of this guarantee, fur- 
nished L. M. with goods to an amount far exceeding 400/.; and 
L. M. becoming embarrassed, assigned his effects in trust 
for his creditors, when the plaintiffs claimed a debt of 625/. 
and received a dividend on the whole debt. Held, that the 
dividend received by the plaintiffs was to. be applied rateably 
to the whole debt, and that the plaintiffs had no right to de- 
duct the whole sum received as a dividend from the gross 
debt, and hold the defendant liable on the guarantee for the 
remainder.— Bardwell vy. Lydall, 7 Bing. 489. 


HUSBAND AND WIFE. 
The husband may treat a note given to his wife, as joint or 


several property, but if he sue on it in his own name only, 
a debt due to the maker from the wife dum sola, cannot be 
set-off. 

The indorsee of an overdue bill or note, is liable to such 
equities only as attach on the bill or note itself, and not to 
claims arising out of collateral matters. Thus, the maker 
has no right to set off, in an action by the indorsee of such 
a note, a debt due to him from the indorser who held the 
note at the time it became due.~--Burrough v. Moss, 10 B. 
& C. 558. 


INDICTMENT. 


9 
“~* 


Go 


Halves of country bank-notes, sent in a letter, are goods and 
chattels, and the subjects of an indictment for larceny or 
embezzlement.—R. v. Mead, 4 C. & P. 535. 

Where persons were charged with a riot and cutting down 
fences, but the indictment did not conclude in terrorem 
fpopuli; held, that the defendants could not be convicted of a 
riot, but might be convicted of an unlawful assembly.— 
R.v. Cox, 4 C. & P. 538. 


. An indictment on the 7 & 8 G. 4. c. 30. s. 17, charged that 


the prisoner on, &c, at, &c. feloniously, &c. set fire to a stack 
of barley, of the value of, &c. of A. then and there being:— 
held good, although the words of the statute are “any, stack 
of corn or grain;” and although it was not stated that the 
prisoner on &c, at &c. then and there set fire to the stack. 
Held also, that the property was sufficiently described by the 
words “of A. B.’"—R. vy. Swatkins, 4 C. & P. 548. 


4. An indictment on 7 & 8 G. 4. c. 30. s. 9, for setting fire to a 
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t vessel, must state that it was done with intent to prejudice 

ie the owner.—R, v. Smith, 4 C. & P. 569. 

ih 5. Semble, (by Lord Tenterden, C. J.) that an indictment 

i charging defendants with conspiring “to cheat and defraud 

the lawful creditors of A.” (without any further statement of 
the conspiracy, or of any overt act,) is too general, and bad. 

if —R.v. Fowle, 4 C. & P. 592. 

My INSURANCE. 

1, The policy contained a stipulation “for a return of part of 
the premium, if sold or daid uf, for every uncommenced 
month.” Held, that this meant a laying up for the season 
or winter, without being employed again during the current 
year.— Hunter v. Wright, 10 B. & C. 714. 

2. To render a policy valid within the 14 G. 3. c. 48. a pecu- 
niary interest is necessary. Held, therefore, that a policy 
effected by a father on the life of his son, in which he had no 
pecuniary interest, is void.—Ha/ford y, Kyneer, 10 B. & C. 
724, 

[This point was discussed in the Law Mag. Vol. 4. p. 372. | 

3. The judgment of the King’s Bench in Hunter v. Leathly, 
(ante, L. M. Vol. V. p. 213, tit. Insurance 5), was affirmed 
in the exchequer chamber.--Leathly v. Hunter, 7 Bing. 517. 

4. Saloe is a port within the meaning of a policy, mentioning 
“other ports on the Catalan or Valencian coasts.”—Sea 
Insur. Comp. (Scotch) v. Gavin, 2 Dow. & Clark, 129. 

LANDLORD AND TENANT. 

1. Action against the sheriff for not retaining a year’s rent. The 
landlord (the plaintiff) after the jury were sworn, gave the 

i tenant a release for the rent. Held, that he was not thereby 

‘eh precluded from recovering the rent against the sheriff. 

a Held also, that the statute which enables the landlord to 

i claim a year’s rent is not confined to the case of an imme- 

4 diate tenant, but comprises the case of a superior landlord 

om and underlessee. An opposite construction was contended 

i for on the authority of Hoskins v. Knight, 1 M. & S, 245, 

sa in which it was held, that the statute was not to be extended 

Hae beyond the literal meaning. Zhurgood v. Richardson,7 Bing. 
i 428. 

ie 2. Replevin—The plaintiff and defendant had entered into an 
q agreement for the taking, by the plaintiff, of a lease of the 

a premises for sixty years from Midsummer then next, at a 

rent named to commence from Michaelmas then next; the 

defendant to complete the premises and make certain ad- 

en ditions. The plaintiff entered at the following Christmas, 
: and occupied the premises for several years, but never paid 
any rent, and the defendant never completed the premises. 

\ The plaintiff at the expiration of four years, being called on 
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for the rent, said he was ready to pay what was due, but in- 
sisted on the previous performance of the agreement on the 
part of the defendant, and on certain allowances. No spe- 
cific sum was ever agreed upon as the amount due from him. 
Held, that the evidence was not sufficient to prove that the 
plaintiff held as tenant at a rent certain; and that the defen- 
dant consequently had no right to distrain—(See Dunk v. 
Hunter, 5 B. & A. 322. Knight v. Bennett, 3 Bing. 361. 
Cox v. Bent, 5 Bing. 185. Hamerton v. Stead, 3 B. & C. 

483.)—Regnant vy. Porter, 7 Bing. 451. 

The tenant does not lose the benefit of a custom for every 
tenant in the parish, holding from year to year, whose tenancy 
expires at Lady Day, to have a way-going crop of wheat sown 
” er a crop of turnips, from the circumstance of his holding 

nthe condition that the wheat land shali be summer fal- 
sea : Held therefore, that the outgoing tenant may main- 
tain an action against the incoming tenant, for seizing the 
wagegon of the former, with whic h, after the expiration of 
the term, he had entered upon the premises for the purpose 
of carrying away a way-going crop of wheat.—AHolding vy. 

Piggott, 7 Bing. 465. 

An instrument by which A. “ agrees to let a house to B. en 
lease for seven years, subject to the stipulations and cove- 
nants in the original lease under which A. holds, and to 
keep the same until the said lease shail be granted ; ; which 
lease, when required by B., shall be prepared by A.’s solicitor, 
but at B.’s expense :’’ Held to be a lease, not merely an agree- 
ment for one.— Wilson v. Chisholm, 4 C. & P. 474. 


LAND-TAX. 


The owner of a house,-in consideration of a premium, demised 


it for ninety-nine years at a rent of one third of its annual 
value, and afterwards redeemed the land tax. Held, 1. As 
to the relative positions of the landlord and tenant within 
the 38 Geo. 3. c. 35, that the lessee was himself chargeable 
as an owner or proprietor to the excess of the annual value 
over the rent reserved, namely two-thirds. 2. That on the 
redemption of the Jand tax by a lessor so situated, he became 
entitled to receive from the tenant an annual payment equal 
to two thirds of the land-tax so redeemed, This question 
turned on the 42 Geo. 3. c. 116. (2 Stark. Rep. 440, 3 T. 
R. 379.)--Ward v. Const, 10 B. & C. 635. 



























PES Race any wine piety peal aap Bice 


aS 


ee 


Sigreapinae 
er 


ew 


oe" 


&. 


boreiiammmesey t= Sane eed 9 Sai 8 


RE RP REET MEST Ss HE 


rrr er a ce Reed 











LAW POOKS 
Recently published by P. H. Nicklin §& T. Johnson. 


me 


ENGLISH ECCLESIASTICAL REPORTS, Vols. 1 and 
2, condensed in the manner of the English Common Law Re- 
ports. 


The continuations of the above will be republished as fast 
as copy enough is received from England. Each volume will 
contain over 500 solid pages as large as those of the 18th 
volume of English Common Law Reports, and the paper will 
be of the same quality. The volume will be furnished to sub- 
scribers at $4 00 each, in printed paper covers, or $4 40 in 
law sheep: and $4 80 in best law calf. Gentlemen at a dis- 
tance, who may desire to possess the above mentioned work, 
will please to forward their names to some one of the agents 
for the English Common Law Reports, a list of whose names 
is on the cover of this number. 


Vol. 1. Contains Puittimore’s Reports, 8 vols. 
Vol. 2. Contains Appams’s do 3 do. 


The Cases reported in these volumes are highly interest- 
ing, and their importance to the American Bar will be evident 
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Declarations, 
Declarations of 
Alleged Testa- 
tors, 
Declarations of 
Witnesses, 
Decrees, 
Decree for An- 
swers, 
Defamation, 
Delay, 
Delirium, 
Delegates, 
Delu-ion, 
Deposition, 
Derangement, 
Disposition, 
Dicta, 
Digest, 
Dilapidations, 
Discredit, 
Discretion, 
Disorder, 
Divorce, 
Disposition, 
Dissenters, 
Dissimilitude, 
Donatio, 
Domicil, 
Draft, 
Drunkenness, 
Duty, 
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Enumeration, 
Equity, 
Error, 
Evidence, 
Evidence of 
Handwriting, 
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gation, 
Examinations, 
Execution, 
Executor, 
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Executrices, 
Expenses, 
Facts, 
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Faculty, 
Feme Covert, 
Finding, 
Form, 
Fraud, 
Fraudulent, 
Hand-writing, 


Heads of a Will, 
Idiot, 
Idiocy, 
Imperfect Papers, 
Implied Revoca. 
tion, 
Importunity, 
Impotency, 
Incapacity, 
Inception of a 
Will, 
Inception of a 
New Will, 
Incumbent, 
Informal Will, 
Inhibition, 
Initials, 
Institutes of 
Justinian, 
Insanity, 
Instructions, 
Instruments, 
Intention, 
Interest, 
Intermissions, 
Internal Evi- 
dence, 
Intervention, 
Intestacy, 
Inventory, 
Irish Marriage, 
Irrational Act, 
Irrevocability, 
Judge, 
Jurisdiction, 
Kin, 
King’s Proctor, 
Law of England, 
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Legacy, 
Legacies, 
L.egatee, 
Lessee, 
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Licence, 
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Lucid Interval, 
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Malformation, 
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Marriage Act, 
Married Woman, 
Material, 
Memory, 
Minority, 
Minister, 
Minor, 
Mistake, 
Monument, 
Monition, 
Mutual Wills, 
Mutilation, 
Name, 
Nullity of Mar- 
riage, 
Nuncupative 
Wilis, 
Onus Probandi, 
Obliteration, 
Ordinance, 
Ordinary, 
Oughton, 
Paper, 
Particeps Crim- 
inis, 
Parol, 
Parol Evidence, 
Pauper, 
Peculiars, 
Pencil, 
Penance, 
Pews, 
Pleading, 
Plene Adminis- 
travit, 
Power of Attor- 
ney, 
Popish Priest, 
Predilection, 
Preservation, 
Presumption, 
Presumption of 
Law, 
Presumptive Evi- 
dence, 
Presumptive 
Revocations, 
Practice, 
Primogeniture, 
Process, 
Probate, 
Proof, 
Process, 
Proctor, 
Prohibition, 
Protest, 
Publication, 
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Rescinding the 
Conclusion of 
a Cause, 
Restitution of 
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Rights, 
Registrars’ De- 
puty, 
Re-examination, 
Repeal, 
Republication, 
Residue, 
Review, 
Revival, 
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Will, 
Roman Law, 
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Rule, 
Sanity, 
Scotch Settle- 
ment, 
Secret, 
Separation, 
Sequestrator, 
Suspension, 
Similitude, 
Simony, 
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Spontaneous Act, 
Statute of Frauds, 
Sureties, 
Suspension ab 
Ingressu 
Ecclesiz, 
Swinburne, 
Testamentary, 
Three Papers, 
Tithes, 
Uncertainty, 
Unexecuted Will, 
Unfinished Paper, 
Unnatural Prac- 
tices, 
Vestry, 
Verdict, 
Vinnius, 
Voet, 
Wentworth, 
Widow, 
Will, 
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Witness, 
Witnesses, 
Writ. 
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430 Law Books. 


RUSSELL ON CRIMES, a New Edition, much enlarged. 

“A second Edition of this Treatise has long been delayed 
by the pressure of professional engagements, and by the 
changes effected in the criminal laws during several successive 
sessions of Parliament. It has of course been an object that it 
should embrace, as far as possible, the statutes of consolida- 
tion and improvement, for which the country is so much in- 
debted to the able and judicious exertions of Mr. Peel. 

A chapter or book upon the Jaw of Evidence in criminal 
prosecutions, which formed a part of the original plan of the 
Work, bas now been supplied by the kind assistance of my 
friend, Mr. E. Vaughan Williams, whose professional attain- 
ments abundantly assure the value of the addition. 

Wau. OLDNALL RUSSELL.” 


Lincoin’s Inn. 


This second American edition contains the chapter on ‘Deal- 
ing in Slaves,’ which was omitted in the first—and subjoined are 
the legislative provisions and the decisions of the courts of the 
United States, on the same subject. A few other variations 
from the former edition will be perceived by those who may 
compare the two. 


The matter, added to this edition by the American editor, is 
distinguished from the work of Mr. Davis—which is retained, 
by being enclosed in brackets, [—]. T. METCALF. 

Depuam, SEPTEMBER, 1831. 

= The recent English Statutes, so often referred to in this 
edition, will be found at the end of the second volume. 


P. H. N. & T. J. have in press the following: 
ENGLISH ECCLESIASTICAL REPORTS, Vol. 3, to con- 


tain Haccarp’s Reports, 2 vols. 





ENGLISH COMMON LAW REPORTS, Vol. 19, to con- 
tain Brncuam’s C, P. Reports, vol. 6. 

Carrincron & Payne’s N. P. do. vol. 4, containing cases 
in 1831. 

ANTHON’S ANALYSIS OF BLACKSTONE, 2d edition, 
corrected and improved, to which is prefixed a Dissertation 
on the Study of the Law, by Joun Anruon, Counsellor at 
Law. 
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